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• The basics 

• Recent cases and 2011 changes 

• Assessing the potential impact of the Bert 

Harris Act on adaptation options 

• Possible defense arguments for local 

governments 



The Basics 

• 1995 

• Two original parts—law suit or dispute 

resolution process 

• Liability of gov’t for regulations that 

– impose an “inordinate burden” on 

– an “existing use or a vested right” of real 

property  



The Basics 

• A specific action . . . 

• of a governmental entity that. . . 

• inordinately burdens . . . 

• an existing use of real property . . . 

• or a vested right to a specific use of real 

property 



Less Basic: “Inordinate Burden” 

• Property owner unable to attain 

reasonable, investment-backed 

expectations for an existing use or vested 

use, or 

• left with uses that are unreasonable such 

that the property owner bears a 

disproportionate share of a burden 

imposed for the public good and which 

should, in fairness, be borne by the public  



Confusion of Terminology 

• Many terms same as U.S. Const. takings 

law: 

– inordinate burden 

– reasonable investment-backed expectations 

–  permanently bear a disproportionate burden 

which should in fairness be borne by the 

public) 



Recent Case Law & Changes 

• A specific action 

– Enactment enough?  

• M&H Profit, Inc. v. Panama City said “no” 

• Citrus Cty. v. Halls River Dev. said “yes” 

• 2011 Legislature: Added “first applied” 

– Upon enactment & notice if impact is clear 

– Formal denial of a written request for 

development or permit 

 

 



Recent Case Law & Changes 

• M&H Profit, Inc. v. City of Panama City, 28 

So. 3d 71 (1st DCA 2009) 

– Cannot file a facial claim—no basis by which 

to measure burden 

 

• 2011 clarified and altered “ripeness” 

– New language: Statement of Allowable Uses 

– Clear baseline 



Recent Changes 

“In determining whether reasonable, 

investment-backed expectations are 

inordinately burdened, consideration may be 

given to the factual circumstances 

leading to the time elapsed between 

enactment of the law or 

regulation and its first application to the 

subject property.” 



Impact of the Act? 

• Qualitative vs. Quantitative assessment 

• Variables 

– Depends local boards and resources of local 

government—often correlated with size 

– L.G. attys vs. L.G. governing board 

– Large vs. small local governments 

– Risk averseness (atty and board) 

– Which private attys involved 



Impact of the Act? 

• Heard as much/more in negotiation as in 

court 

• Varied opinions on “chilling effect” 

• Bert Harris always a concern 

• Very few cases can make a huge 

impression 

• Difficult for plaintiffs to win 

 

 



Local Gov’t Defenses 

• Procedural defenses 

– Notice filed in time? 

– Bona fide appraisal? 

• Ripe?  

– Related to “specific action” 

• Statute of limitations? 

 



Local Gov’t Defenses 

• Federal delegation of authority 

– CWA delegation from DEP 

– ESA? 

• Potential Catch-22 for local gov’t w/ Bert Harris 

• Habitat Cons. Plan—MOU where local gov’t 

obligated to implement 

 

 



Local Gov’t Defenses 

• “Existing use” can be a future use 

– (1) reasonably foreseeable,  

– (2) non-speculative,  

– (3) suitable for the subject property,  

– (4) compatible with the surrounding land uses, 

and  

– (5) that the value of the property pre-

regulation exceeds that of its post-regulation 

value 
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Local Gov’t Defenses 

• Reasonable, investment-backed 

expectations 

– State vs. federal case law 

– Palazzolo (2001) and Tahoe Sierra Pres. 

Council (2002)  

– Like Penn Central, and ad-hoc inquiry 

– Awareness of problems and likely regulation 

 



Conclusions 

• No hard and fast rules on impact 

• Act requires careful drafting and 

consideration 

• Not necessarily a bar 

• Several potential arguments in defense 

have not been ruled on by courts 


