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Disclaimer 
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This presentation is neither intended to be, nor may it be taken as 
legal advice.  For legal advice, consult with an attorney licensed to 
practice in your jurisdiction and demonstrating expertise in 
applicable subject matter. 

 

Statements of fact and opinions expressed are those of the 
presenters individually and, unless expressly stated to the contrary, 
are not the opinion or position of the Association of State 
Floodplain Managers, Inc., its chapters, or members. 



Association of State Floodplain Managers 
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Mission: Mitigate the 
losses, costs, and human 
suffering caused by 
flooding. 
 

and 
 

Protect the natural and 
beneficial functions of  
floodplains. 



Climate Adaptation 

 Climate Mitigation v. 
Adaptation 

 WH Climate Adaptation 
Task Force 

 Prospects for National 
Legislation 

 State, Regional & Local 
Leadership 



“The picture’s pretty bleak, folks …  

The world’s climate is changing, the mammals are taking 

over, and we all have a brain about the size of  a walnut.” 



Challenges: Resilient Coasts 
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Act iv i t ies  that  could  adverse ly  impact  
( increase  f lood r isk  or  damage potent ia l )  

another  property  or  community  wi l l  be  
al lowed only  to  the  extent  that  the  impacts  

are  mit igated or  have been accounted for  
within  an adopted community -based plan.  
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NAI Defined… 
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 Hazard Identification 

 Planning 

 Regulations and Standards  

 Mitigation Actions  

 Infrastructure 

 Emergency Services 

 Education and Outreach  

Coastal NAI Opportunities 
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CNAI Mitigation Principles 

 Mitigate while not transferring a problem elsewhere 

 On-site mitigation retrofits 
 Elevation 

 Floodproofing 

 Nonstructural mitigation 
 Acquisition, relocation & restoration 

 Upstream detention / retention 

 Structural measures – often with adverse impacts 
 Levees 

 Channels 

 Dams 



CNAI: Infrastructure 
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 Consider impacts of maintenance, repair & new 
construction 

 Consider impacts on- and off-site 

 Consider direct and cumulative impacts 

 

 



CNAI: Emergency Services 
11 

 Disaster response considerations 
 Long-term and cumulative 

 Examples 

 Sand bags, levees 

 Plan flood fighting in advance to avoid adverse impacts 

 Emergency operations or actions that may impact others 
 Anticipate & Mitigate 

 Inform and involve 



CNAI: Education & Outreach 
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 Target specific audiences 

 Consider behaviors you wish to change or activate 

 Key messages 
 Know your hazards 

 Avoid impacts off your property 

 NOAA Hazards Radio 

 Obtain and maintain flood insurance 

 Turn Around, Don’t Drown! 

 Repetition Works 
 Consistent message delivered via multiple venues 



CURRENT APPROACHES AVOID 
OR CREATE FUTURE DISASTERS 
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If  we continue to encourage at-risk 

development and ignore the impact to 

others, can we accept the 

consequences… 

… and, are you willing to pay for it?  



COASTAL NO ADVERSE IMPACT:  

A COMMON SENSE APPROACH TO  

FLOOD RISK MANAGEMENT 

Legal Aspects of NAI 



Legal Aspects 
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1. Responses & Remedies 

2. 5th Amendment & Takings 

3. Torts and other avenues of liability claims 

4. Manage Liability By Managing Risk 

 



 Federal Government Exemption – 33 U.S.C. 702 

No liability of any kind shall attach to or rest upon the 
United States for any damage from or by floods or 
flood waters at any place 

 Flood Insurance 

 Professional Liability Insurance 

 Lawsuits 

Responses & Remedies 



 Physical occupation of private land 

 Regulation that “goes too far”  

 Permit condition lacks a rational connection or 
“essential nexus” with a valid public purpose  

 No “rough proportionality” between permit 
condition and impact of development  

 Total deprivation of economic use  

 Interference with “reasonable investment-backed 
expectations” 

 Compensable taking may occur even when 
restriction is temporary 

What Constitutes a Taking? 



Avoiding A Taking 

 Clearly Relate Regulation to Preventing Harm. 
Gove v. Zoning Board of Appeals, 444 Mass.754 
(2005)  

 Avoid interfering with owner’s right to exclude. 
(Loretto) 

 Avoid denial of all economic uses. (Lucas) 
 Consider Transferable Development Rights or 

similar residual rights and uses to retain 
economic value. (Penn Central) 
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 No Right to be a Nuisance 

 No right to Violate the Property Rights of 
Others 

 No Right to Trespass 

 No Right to be Negligent 

 No Right to Violate Laws of Reasonable 
Surface Water Use; or Riparian Laws 

 No Right to Violate the Public Trust 

Landowner Rights Limited Under the Law 



 In re Katrina Canal Breaches Consolidated Litigation  
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 Background – MRGO 

 Federal Tort Claims Act & the discretionary-function 
exception 

 Flood Control Act & 702c immunity 

 Foreseeability => Liability 
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 Construction of a Road Blocks 
Drainage 

 Stormwater System Increases Flows 

 Structure Blocks Watercourse 

 Bridge Built Without Adequate 
Opening 

 Permitting development at risk 

 Failure to maintain flood control 
structure 

Potential Community Liabilities 
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Grading Land Increases Runoff 

Flood Control Structure Causes Damage 

Filling Wetland Causes Damage 

 Issuing Permits for Development that 
Causes Harm to a Third Party 

Potential Community Liabilities cont. 
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Helps ensure the actions of any 
community or property owner do not 
adversely impact others/coastal 
resources 

 Incorporates multi-objective-
management and watershed planning 
principles 

Coastal NAI Benefits 
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Benefits of NAI to your community: 

Reduce your flood losses and costs over 
time  

Reduce likelihood of your actions 
increasing flood damage to others 

Reduce challenges and lawsuits  

NAI Benefits (cont.) 
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Benefits of NAI to your community: 

Reduce flood insurance premiums 
through the Community Rating 
System 

 Incorporate multiple objectives 

Protect natural resources and values 
of floodplains 

NAI Benefits (cont.) 



National Leadership 
 Smart Flood Recovery 

 Federal Investment 

 Reduces Risk 

 Drives State & Local Action 

 Reform NFIP 

 National Flood Risk Program 

 Leverage State & Local Authorities 

 Hazard Mitigation Measures 

 Sustainable Federal Investment 

 National Levee Safety Program 

Visions of Success 



 Leverage Local Authorities 

 Sustainable Economic Development 

 Long-Range Planning 

 Lower the Consequence 
 Gradually relocate families and businesses from the most 

vulnerable areas 

 Steer new development from surge- and other flood-prone areas 

 Adjustments for SLR and  

   changing precip patterns 

Visions of Success 
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 You are more likely to be successfully sued 
for permitting risky development than for 
preventing it. 

 Identify ALL the Impacts of a Proposed 
Development 

 

Notify Impacted Persons of the Impact of 
Any Proposed Development 

 

Mitigate Impacts  

Summary 



Conclusion 
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 Resilient Coastal Communities and Economies 
 Depend on resilient workforces, communities, and ecosystems 

 

 Coastal Development & Vulnerability Continue to Rise 
 Have we applied the lessons learned? 

 Are we preparing our coasts for the next big catastrophe? 

 

 States and Local Governments are Leading the Way 
 But need Federal Leadership, Support and Technical Assistance 

 Integrated policies, programs, data 

 

 

 


