sea-Level Rise and Flooding:
Legal, Fiscal, & Regulatory
Challenges for Local
Governments, Part I
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Coastal Planning Specialist
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The Big Players for Us in the
Legal Realm

* Takings law

e Tort law

* Sovereign immunity
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Tort Law & Sovereign Immunity

* Tort
— Civil wrong
— Damages usually = $SSS

* Sovereigh Immunity

— Ancient doctrine of “rex non potest peccare” (the
king can do no wrong)

— Doctrine waived for some torts, but not all
— Does not apply to takings
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Liocal Government Liability:
When and Why

Florida



Liability Takes
Many Forms

Potential liability for

permitting risky dev.

Cost of maintenance for
new infrastructure in at-
risk areas

Increased costs for flood insurance
Liability if local gov’t causes flooding

— Tort (civil damages) or “taking” of property (prake v. waiton
County, 6 So. 3d 717, 720-21 (1st DCA 2009) )

— Can be due to development approval
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Do all roads lead to a “taking”?

Michigan Law Review

Volume 113 | Issue 3

2014

Passive Takings: The State's Afhrmative Duty to
Protect Property

Christopher Serkin
Vanderbilt Law School, chris.serkin@vanderbilt.edu
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Inaction as Taking

e Action vs. inaction
— Negative vs. positive rights

e “Passive takings should arise when property is
subject to such regulatory control that the
government is understood to be responsible for
the resulting harm, whether it acts or not. Or, to
put it in affirmative terms, the government
should have a constitutional duty to act when it is
complicit in creating the conditions that are
responsible for harm to property.”

* What is missing from this????
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SLR, Drainage, and
Liocal Governments
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Dramage Challenge W|th Sea Level Rlse




The Florida Bar Journal

Advertising Rates » Submission Guidelines = Archives = Subscribe = News

Hovember, 2013 Volume 87, Mo. 9

Drowning in Place: Local Government Costs and Liabilities for Flooding Due to

Sea-level Rise
by Thomas Ruppert and Carly Grimm

* No duty of local gov’t to provide drainage

— As with many services, authority or power to
provide, but not duty (fire, police, etc.)

 However, if provided, duty to maintain arises
— Maintenance must be done with reasonable care
— Liability for failure to maintain
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Maintenance vs. Upgrade

* Immunity through “planning” vs.
“operational” distinction

— Immunity for I
planning as this is
legislative

— No immunity for
“operations;”
always a duty to
act with
reasonable care
to avoid harm to
others
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Seawall Ordinances

* Miami Beach

— New minimum heights when built or rebuilt
— Tied to future road heights and SLR

 Ft. Lauderdale

— Also new minimum heights for new or rebuilt

— Also, possible citation to property owners for
allowing tidal water to flow across their property
and impacting adjacent properties
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Fiscal Challenges for
Local Government
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Rights and Responsibilities for

Protecting Private Property

* No legal duty to protect private property other than
maybe maintenance of existing infrastructure

— “Like its counterpart in the Fifth Amendment, the Due
Process Clause of the Fourteenth Amendment was
intended to prevent government ‘from abusing [its] power,
or employing it as an instrument of oppression.””

— “[Constitutional protections] generally confer no
affirmative right to governmental aid, even where such aid
may be necessary to secure life, liberty, or property
interests of which the government itself may not deprive
the individual.”

DeShaney vs. Winnebago Dept. of Social Services, 489 U.S. 189
(1989)
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LOUISIANA FLOOD:

‘Ignored and screwed,’ this town aims to ease flood rules

Emily Holden, E&E reporter
Published: Tuesday, September 6, 2016

Tylene Magee and her daughters, Danette Floyd and Roxanne Abraham, stand in front of the family home in Denham Springs, La.,
which was destroyed by several feet of water in historic flooding. Photo by Emily Holden.

CENTRAL, La. — Late one night after freak flooding submerged most of this small Louisiana city, local leaders stood at the
pulpit of a Baptist church packed with distressed residents and made a bold promise.

Despite the now-apparent flood risk, Central would make it as easy as possible to rebuild — even if it meant it might be less
protected from the same kind of historic flooding that submerged much of the city last month.



Denham Springs City Council member wants to gauge
public Input on city’s future with NFIP

John Dupont | The News Updated Sep 13, 2016 ® 0

f v =2 &8 © Calendars
DENHAM SPRINGS — A city council member will recommend the City of Denham Springs host a public Coming Up!
hearing to gauge response on withdrawl from the National Flood Insurance Program. Updated Sep 14, 2016

Florida Sea Grant College Program S%M]lt

Florida



FISC3| FitchRatings i

Sea Level Rise May Pose Challenges For

Ch I I Some US Local Governments
a e n ge S Sea level rise already affects some communities and in the
ong term ma Ire communities operations

How to pay for infrastr.

Tax and fee burdens on , |
p rO p e rt i es ‘Sea l evel Rise Increasingly Important in Government Planning

Property values

Market signals— bonds

If relocation, how? Why? When? Where?
Buyouts?

Distributive effects of potential policies
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FLORIDA SEA GRANT

Science Serving Florida’s Coast

Seatrnt & UF/IFAS

Florida UNIVERSITY of FLORIDA

Sea-Level Rise Adaptation Financing at the Local Level in Florida’

Thomas Ruppert, Esq.? and Alex Stewart?®

September 2015
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Diminishing
Potential Local
Government Liability

Florida



Minimize local gov’t facilities in hazardous
areas

Establish and share maps of future conditions
Provide notice to potential purchasers
Add permit conditions

Limit development in hazardous areas
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Keep your own facilities out of harm’s way

Miami-Dade
Example:

Resolution setting policy for
Miami-Dade County; directing
the Mayor to require all County
infrastructure projects to consider
potential impacts of sea level rise
~ 0 ."“Wﬁn. during all project phases

. &0 #&: Resolution No. R-451-14
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* Florida Statute e
§161.57 Property Owner Perceptions of the Physical and

Regulatory Environment

“The Legislature finds that ;
it is necessary to ensure i i VNG
that the purchasers of ¥ TOM ANKERSEN
interests in real property '
located in coastal areas
partially or totally seaward
of the coastal construction
control line as defined in s.
161.053 are fully apprised
of the character of the
regulation of the real
property in such coastal
areas and, in particular,
that such lands are subject
to frequent and severe

fluctuations.”

JULY 2012
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Potential Legal Import of Notice

Penn Central’s 3-part analysis

“Reasonable investment-backed expectations”
How might notice affect expectations????
“Acknowledgement” not a problem

Questionable: waiver/release, assumption of
the risk, hold harmless
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California Coastal Com’n Permits

SPECIAL CONDITIONS

Assumption of Risk, Waiver of Liability and Indemnity

By acceptance of this permit, the applicant acknowledges and agrees (i) that the site may
be subject to hazards from bluff and slope instability, erosion, landslides, waves, and sea
level rise; (ii) to assume the risks to the applicant and the property that is the subject of
this permit of injury and damage from such hazards in connection with this permitted
development; (iii) to unconditionally waive any claim of damage or liability against the
Commission, its officers, agents, and employees for injury or damage from such hazards;
and (iv) to indemnify and hold harmless the Commission, its officers, agents, and
employees with respect to the Commission’s approval of the project against any and all
liability, claim§, demands, damages, costs (including costs and fees incurred in defense
of such claims), expenses, and amounts paid in settiement arising from any injury or
damage due to such hazards.
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Prevent Hazard-Prone Development

e “ ..[l]tis the intent of the Legislature that
local government comprehensive plans.. ..
protect human life and limit public
expenditures in areas that are subject to
destruction by natural disaster.

* Fla. Stat. § 163.3178(1)(2014).

* “Aredevelopment component which outlines
the principles which shall be used to eliminate
inappropriate and unsafe development in the

coastal areas when opportunities arise.”
* Fla. Stat. § 163.3178(2)(f)(2014).
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Parting Thoughts

* Legal landscape, like the coast line, seems
stable on most days, but in reality is always
evolving

e Past focus on liability for seeking to mitigate
hazards through land use regulation should
not be the exclusive consideration

* Need to consider potential liabilities for when
construction is allowed
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. I
sand. The rain came down, the o e

streams rose, and the winds blew and
beat against that house, and it fell
- with a great crash.”

“[A] foolish man . . . built his house on mﬂm‘“w




